Energy law and energy policy, to which Adrian Bradbrook has contributed so much, are significant for several reasons. The first reason, very relevant to the concern of this chapter, is to meet human needs. In New Zealand dwelling-houses are often colder than international standards stipulate, 1 and that causes health problems, especially for the young, the old and other vulnerable members of the population. The second main reason is the significant adverse effect on the environment of the production of energy and its use. The third reason is climate change; energy production is the main source of greenhouse gas emissions.
which exists where incentives, costs and benefits are not divided evenly -where the incentives are split.
The 'landlord-tenant problem' is a classic example of the principal-agent gap, and therefore one of the market failures affecting efficiency in markets for energy and energy products. 7 The landlord is responsible for the fabric of the building and the main appliances, but it is usually the tenant who is responsible for paying the energy bills and who is affected by the building's heating and ventilation performance. A landlord has no interest in investing in extra insulation or better appliances, because the benefits will be reaped by the tenant, without a direct influence on the rent the landlord can charge. The energy use affected by the principal-agent problem in the United States residential sector for refrigerators, space heating, water heating and lighting has been estimated as 31.4 per cent of the total sectoral energy use, 8 so the issue is a substantial one. The landlord-tenant problem is therefore the subject of this chapter, with particular reference to the way that it manifests itself in New Zealand.
Conventional policy instruments to improve residential energy efficiency, such as subsidies, rebates or certificates, are less effective because of the different interests of landlords and tenants. It can be complicated to get the benefits of such schemes. Alterations to a dwelling require the landlord's consent, and a tenant can be reluctant to ask for improvements, or indeed to have any more dealings with the landlord than are absolutely necessary. 9 Similarly, policy action to improve the quality of new housing, such as in a building code, does not benefit tenants except those who happen to move into new housing. Because buildings last many years, action in building codes, while vital, is slow to have an effect.
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IEA, above n 6. In spite of the substantial international understanding of the issue, during the 1990s, the New Zealand Treasury disputed the existence of market failures in relation to insulation, saying that there was no reason to suggest that rental streams and property values did not adequately reflect energy-efficiency investment decisions. (Wellington, 2000) 60-5. Adrian Bradbrook analysed the landlord-tenant problem over twenty years ago in his article 'The Development of Energy Conservation Legislation for Private Rental Housing'. 10 He considered several law reform measures from the US, arguing that the landlord should have a legal duty to make rental housing energy efficient, just as the landlord had a legal duty to carry out repairs. His evaluation led him to conclude that a carrot-and-stick approach was desirable: inducements in the form of new tax credits or rebates, and new requirements under the law of landlord and tenant. The same issues were part of his analysis in a chapter entitled 'The Role of the Common Law in Promoting Sustainable Energy Development in the Property Sector' in 2010. 11 He held that action, whether legislative or judicial, was required to impose an energy efficiency duty on landlords, to set minimum energy performance standards and to make disclosure requirements.
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i rEntAL dwELLings
Several characteristics of rental housing are significant to this matter. First, the percentage of households living in rental accommodation is increasing in New Zealand. (Bradbrook had noted the same thing in his research in Australia in 1991.) Twenty years or so ago, 26 per cent of households were in rentals; in 2011 it was 33 per cent. 12 If the rental part of the residential sector is difficult to reach in energy efficiency, then the performance of the sector as a whole is affected.
Secondly, poor people tend to live in rental housing. At the time of writing, around half (49 per cent) of all those aged under 65 who are in poverty live in private rental accommodation; the figure rises to two-thirds (65 per cent) when Housing New Zealand ('Housing NZ') and private rentals are counted together. 13 Poverty rates are higher in rental housing for those under 65 and those who are elderly. The concentration is even higher for children; over 70 per cent of all children in poverty live in rental accommodation (20 per cent in Housing NZ dwellings, 50 per cent in private rentals). To put it another way, the child poverty rate is 50 per cent in Housing NZ houses and 30 per cent in private rentals, while it is 10 per cent in privately owned homes with a mortgage and 6 per cent where there is no mortgage. The significance of these figures is that a low-income household has fewer options available to invest in energy efficiency improvements. It is also more likely to have weak market power to bargain with a landlord about the state of the dwelling on offer.
The feature of low income is disclosed in a survey of New Zealand households in the Energy Cultures research programme. It showed four distinct clusters or segments of energy culture: Energy Economic, Energy Extravagant, Energy Efficient and Energy Easy.
14 Rental housing, youth and low income were associated in the Energy Economic cluster; but so were environmental awareness and good energysaving practices. Significantly, this group had the lowest levels of house insulation and energy-efficient heating. From a policy point of view, the Energy Economic group (within the meaning of the Energy Cultures research) must be reached by addressing their material needs rather than their opinions or knowledge base, and the landlordtenant problem must be tackled in any policy measures.
Thirdly, rental properties are more likely to be cold than other dwellings, and that is bad for human health. One of the leading reviews of the energy characteristics of New Zealand households found that dwellings rated with indoor temperatures below 16°C are more likely to be accommodating tenant households than owneroccupiers. 15 To put this in context it should be noted that New Zealand houses as a endangering the health of their children by living in poor-quality housing. 17 The health dimension is perhaps the most important dimension of residential energy efficiency. Low indoor temperatures are associated with poor health and excess winter mortality. 18 A recent cost-benefit analysis of New Zealand's main subsidy programme for residential insulation and clean heating showed that the benefits of the programme were five times its resources costs, and that virtually all the benefits (99 per cent) were in the health of the occupants, not energy savings or employment.
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One therefore sees several substantial reasons for action on residential energy efficiency: climate change, environment, energy policy and human health. But it is also possible to state a rationale in human rights terms. Adrian Bradbrook, Judith Gardam and Monique Cormier have argued in persuasive terms that access to modern energy services should be incorporated within the human rights framework.
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Energy services are already implicit in a range of existing human rights obligations, in particular obligations in the field of socio-economic rights, and deserve greater clarity and prominence. Access to modern energy services can be identified as an independent human right, but other lines of reasoning, such as consumer rights, are also possible. common law countries. The underlying common law is reasonably clear although not altogether satisfying. In the absence of any express covenant, and in the absence of any statutory requirement, the landlord has no duty to ensure that premises are in repair, kept in repair, or fit for any particular purpose. There is no implied condition that the land shall be fit for the purpose for which it is taken. 'The general rule must therefore be, that where a man undertakes to pay a specific rent for a piece of land, he is obliged to pay that rent, whether it answer the purpose for which he took it or not.' 27 The rule applies to the letting of an unfurnished dwelling-house: 'It appears, therefore, to us to be clear upon the old authorities, that there is no implied warranty on a lease of a house, or of land, that it is, or shall be, reasonably fit for habitation or cultivation.' 28 While the letting of a readily-furnished house could be distinguished, the Court decided, 'We are all of the opinion, for these reasons, that there is no contract, still less a condition, implied by law on the demise of real property only, that it is fit for the purpose for which it is let.' 29 Chappell v Gregory held that in the absence of a promise to put a house in repair, a person who takes the lease of a house from a lessor takes it as it stands. 30 This is the position in New Zealand as much as in the United Kingdom. Even where the only use of the property which the lease allows is as a boarding house, and upgrading is required before it can be so used, the rule is caveat lessee; the lessee must take the property as he or she finds it. 31 'Apart from express stipulations there is no obligation on a lessor during the term of the lease to repair or maintain improvements.' 32 A warranty as to the quality of land sold or leased is not generally to be implied, but a court may decide to imply one where the totality of the circumstances requires it. In Southwark London Borough Council v Mills, 34 Lord Millett explains that this doctrine is based not on fictions such as the ability of the tenant to inspect the property before taking the lease, but solely on the general rule of English law, which accords autonomy to contracting parties. In the absence of statutory intervention, the parties are free to let and take a lease of poorly constructed premises and to allocate the cost of putting them in order between themselves as they see fit. Indeed, the case is a clear -if unhappy -modern illustration of the limits of the common law in reshaping the landlord-tenant relationship for modern housing needs. Council tenants sued because of the lack of sound insulation between one flat and the next. Even the normal noise of the neighbouring household was plainly audible and the lack of privacy caused tension and distress. There was no warranty in the tenancy agreements that the flats had sound insulation or were in any other way fit to live in. 'Nor does the law imply any such warranty. This is a fundamental principle of the English law of landlord and tenant.' 35 There was a covenant to repair but no such obligation requires a landlord to make it a better house than it originally was. 'The law has long been settled that there is no implied covenant on the part of the landlord of a dwelling house that the premises are fit for human habitation, let alone that they are soundproof.' 36 The covenant for quiet enjoyment, which the law does imply, did not help because it is prospective in its nature and does not apply to things done before the grant of the tenancy.
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Lord Hoffman observed that in England, Parliament has intervened in the rental housing market in different ways; but so far it has declined to impose an obligation to install soundproofing in existing dwellings. The development of the common law should not get out of step with legislative policy. Similarly, Lord Millett recognised that the case illuminated a problem of considerable social importance. No one would wish anyone to live in these conditions. But there was a huge stock of prewar housing, much of which admitted damp and was scarcely fit for human habitation. Southwark Borough alone estimated the cost of upgrades as £1.271 billion. 'These cases raise issues of priority in the allocation of resources. Such issues must be resolved by the democratic process, national and local. The judges are not equipped to resolve Ibid 17 (Lord Millett).
Ibid 11 (Lord Hoffman). It should be added that the covenant for quiet enjoyment is not for acoustical peace but for undisturbed title.
them.'
38 It is likely that judges in most parts of the common law world would speak similarly of the limitations on judicial creativity in efforts to solve a social problem.
iii residential tenancies act 1986
The Residential Tenancies Act 1986 (NZ) ('Residential Tenancies Act') is the main New Zealand statutory intervention of this kind. It provides a general code for the residential landlord-tenant relationship, modifying rules of common law, and (with few exceptions) preventing parties from contracting out of its provisions. Historically, New Zealand has had various kinds of tenant protection legislation. In the context of this volume, it is pleasing to observe that the 1986 Act is modelled on that of the state of South Australia, and is similar to Acts in other Australian jurisdictions.
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Section 45(1) imposes responsibilities on landlords that are as close as one gets to obligations as to fitness:
The landlord shall - The landlord therefore need not undertake that the dwelling is habitable, or that it provides a healthy indoor living environment. (There is no equivalent of the American warranty of habitability.) 40 There is no undertaking that the dwelling will be warm or capable of being kept warm. (A landlord may agree to such undertakings, and will be bound by them, but there is no reason to think that many landlords offer them.) What is compulsory is, firstly, a warranty as to cleanliness. Then there is a warranty as to repair, but it is restricted by the reference to the age and character of the premises. Even without that restriction, an obligation to repair cannot justify a claim for energy efficiency improvements; the warranty to repair will not be interpreted to turn the building into something different in character from what it was.
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The third warranty is for compliance with requirements under other enactments. It takes our inquiry primarily to the Housing Improvement Regulations 1947 (NZ) ('Housing Improvement Regulations'). In passing, however, one may note requirements under the Building Act 2004 (NZ) ('Building Act') and the Education Act 1989 (NZ) for minimum temperatures of 16°C in old people's homes and early childhood centres. 42 Leaving to one side our opinion whether that is warm enough, we should note that the Building Act is otherwise almost entirely focused on the way that buildings are designed and constructed. It will therefore help the tenants of newly constructed dwellings, but not residents in old ones.
iV
Housing imProvement regulations 1947
The Housing Improvement Regulations occupy an important position in the law on the quality of residential accommodation, but they do so in an anomalous and unsatisfactory manner. They are dated; they were originally made under the Housing Improvement Act. Their historical origins reflect the perceptions of the 1930s and 1940s about health in housing. 43 They are now in force under the Health Act 1956 (NZ) ('Health Act') s 120C, 44 which authorises the making of regulations for purposes including '(e) The protection of dwellinghouses from damp, excessive noise, and heat loss'. Our particular concern, 'heat loss', has not been specifically addressed,
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The law on this point has been worked out in relation to obligations to repair incurred by a tenant, in cases such as Lister v Lane but Regulation 15 declares in simple terms that '[e]very house shall be free from dampness'. Regulation 6 requires that every living-room of a house be fitted with a fireplace and chimney or other approved form of heating. Regulation 11 requires that habitable rooms be fitted with windows for the admission of air. The Regulations prescribe requirements for minimum room sizes for houses, requirements for toilets, requirements to apply to boarding houses, and occupancy ratios to prevent overcrowding. Non-compliance with the Regulations or general unfitness for human habitation are grounds for the local body to issue a repair notice or a closure notice. 45 These requirements are imposed on houses and habitable rooms without distinguishing between owner-occupied dwellings and tenanted dwellings.
Housing NZ Corp v Ladbrook shows the potential of the Regulations to be useful to tenants. 46 The tenant of a state house had long complained of dampness and mould, and applied to the Tenancy Tribunal for work to be done and for compensation. The landlord installed extractor fans and heat pumps, and made repairs where wood had rotted. The Tribunal did not accept that the problems were caused solely by lifestyle factors and by the tenant's failure to do more to prevent condensation, so that the landlord had breached its responsibility to provide premises free from dampness. That responsibility must be the duty in the Housing Improvement Regulations, because it is not in the Residential Tenancies Act. The Court agreed that a small compensation payment was due to the tenant.
However, the Regulations would have been difficult to enforce when they were made, and they have not adjusted to changes in expectations. Regulation 18(1), for example, declares that '[e]very house and all the appurtenances and appliances of every house shall at all times be kept in a state of good repair'. What happens if I am an owner-occupier and am behind with my house maintenance? Enforcing the provisions about the number of people who may sleep in a room would be, so to speak, nightmarish. There is reported uncertainty about the application of the Regulations to apartment sizes, and to boarding-houses, and there can be no surprise that there is considerable inconsistency reported in the administration of 45 The procedures for issuing a repair notice or a closure notice are in s 42 of the Health Act. At least under the former Act, there was no requirement for a repair notice that it be practicable to bring a house into compliance: Hiatt v Christchurch City Council (Unreported, HC Christchurch, A179/77, 7 October 1980). Failure to comply with a notice is an offence: Garden City Developments Ltd v Christchurch City Council (Unreported, HC Christchurch, AP168/92, 29 July 1992).
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[2010] DCR 102.
Law as Change these provisions by local authorities. 47 The Regulations are prescriptive, in contrast to modern legislation that focuses on outcomes rather than solutions, and they are not often enforced because they are thought to be dated. 48 Quite likely, the dominance of the Building Act puts the 1947 Regulations into the shade; as well as being less wellknown, less comprehensive and less modern, they are subject to that Act, so in case of conflict they give way. 49 Yet they occupy different terrain: while the Building Act ensures that houses and other structures are well-built, the Regulations ensure that they are, and remain, fit for human habitation.
Overall, the Housing Improvement Regulations are dated; they are prescriptive in an old-fashioned way; they deal with damp but not with heat loss; they are little understood and often overlooked. But they are the only protection against substandard housing which the law, at the time of writing, offers to tenants.
V ConsumEr LEgisLAtion
It may be asked whether other consumer protection legislation can come to the tenant's aid. The answer is not very clear. The Consumer Guarantees Act 1993 (NZ) ('Consumer Guarantees Act') provides guarantees to consumers where goods and services are supplied in trade. Goods must be of acceptable quality and must be reasonably fit for purpose. Services must be carried out with reasonable care and skill, and must be fit for purpose. 'Goods' are defined not to include a whole building attached to land unless the building is a structure that is easily removable and is not designed for residential accommodation. A 'whole' building has been held to mean an entire building, not a complete one, but how the term applies to multi-unit buildings is unclear; it would be odd if different rules applied. 50 Nor is it clear whether 'services' include the provision of rental housing; the term is defined to include rights under a contract for the provision in trade of 'facilities for accommodation, amusement, the care of persons or animals or things, entertainment, instruction, parking, or recreation'. As for the requirement that the goods or services be supplied 'in trade', a commercial provider or Housing New Zealand would be caught, but the case of a residence that is the investment property of an individual, a couple or a family trust is less sure. In none of these respects is the law clear. It remains for an enterprising and a receptive court to explore whether the Consumer Guarantees Act's guarantees of acceptable quality, reasonable care and reasonable fitness for purpose apply to residential accommodation in a way that requires housing that is protected against dampness and heat loss.
The Fair Trading Act 1986 (NZ) also provides consumer protection, requiring, in trade, the accuracy of representations and the avoidance of misleading and deceptive conduct. The Act applies to representations made by any person in trade concerning the nature of any interest in land or the characteristics of land. Grinlinton shows that these requirements must apply to leases just as much as to sales of fee simple estates in land, even if there are few such cases, and that they must apply to real estate agents.
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Small v Lawry suggests that a tenant can obtain compensation under general contract law if a landlord makes a misrepresentation that a house is insulated, although the tenant there was unsuccessful.
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Under the Real Estate Agents Act 2008 (NZ), consumer protection does not appear to extend to direct regulation of the residential tenancy or letting agency operations which are part of many real estate agencies. Section 4(1) of the Act defines 'transaction' (which is an element of 'real estate agency work' for which one needs a licence under the Act) as not including any tenancy to which the Residential Tenancies Act applies. This is a pity, because it would be desirable to have the Real Estate Agents Act (Professional Conduct and Client Care) Rules 2009 (NZ) spelling out required standards of conduct, such as not withholding information from a customer, and not failing to disclose known or likely defects. 51 Grinlinton, above n 50, 107. 
Vi stAtE of nEw ZEALAnd LAw At thE PrEsEnt
The state of the law in New Zealand, then, is that in a lease or tenancy there is no implied warranty of habitability or fitness for purpose. It is unlikely that the courts will take the initiative to fashion one out of the general law of landlord and tenant, especially in the face of the policy enunciated by senior judges in Southwark v Mills. It is unknown whether some such protection can be found as part of the guarantee of services fit for purpose under the Consumer Guarantees Act; the breadth and purpose of the guarantee does seem to give some space for judicial activism. There is a duty on residential landlords, under the Residential Tenancies Act and the Housing Improvement Regulations, to ensure that dwellings are free from dampness, but the duty seems little known and little enforced. There is no legal duty for the Housing NZ Corporation to do any better than other landlords. It is therefore desirable to consider what two other relevant jurisdictions have done.
Vii AustrALiA
Australia has opted for information disclosure mechanisms as a key part of its action on the landlord-tenant problem, but so far in the commercial sector only. The Building Energy Efficiency Disclosure Act 2010 (Cth) applies to a corporation that owns a 'disclosure affected' building or disclosure affected area of a building.
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The owner must provide a building energy efficiency certificate to any prospective purchaser, lessee or sublessee. This certificate must at a minimum state the energy efficiency rating for the building, an assessment of the energy efficiency of the lighting for the building or area, and guidance on how energy efficiency may be improved. The energy efficiency rating in the certificate must also be stated in any advertisement of the building or space for sale or lease. Certificates and ratings are supplied by accredited assessors, and are registered. The requirements are backed up by civil penalties and infringement notices. These obligations under the Act are restricted to buildings and areas in buildings that are used or capable of being used as an office, and where at least 75 per cent of the space in the building by net lettable area is for administrative, clerical, professional or similar information-based activities, including 53 Building Energy Efficiency Disclosure Act 2010 (Cth) ss 11-13. For constitutional reasons, it targets 'constitutional corporations' which include foreign corporations and trading and financial corporations formed within the limits of the Commonwealth; that is, virtually all corporations.
any support facilities for those activities, where the area of the building for such activities is at least 2000 m 2 .
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Australian national policy is to go further and make similar disclosure requirements for the sale and rental of residential properties. At the time of writing, disclosure requirements are not consistent between states and territories, 55 and the Australian Capital Territory is the only jurisdiction where purchasers can expect independent energy efficiency assessments of properties. In the ACT, energy efficiency ratings will gradually apply to the housing stock. From 1999, on the sale of a house, the vendor is required to obtain an energy efficiency rating and make it available to purchasers. 56 More recently, the Residential Tenancies Act 1997 (ACT) has required a landlord who is advertising premises for lease to state any existing energy efficiency rating for them. 57 The rating to be supplied is the most recent energy efficiency rating, prepared for the premises for the purpose of a sale of the premises. These statements are prepared by licensed building assessors. 58 Thus a rating is required to sell a house, and once it is rated the rating must be disclosed to prospective tenants, so many rental properties will remain unrated for some time.
In July 2009, presumably stimulated by the ACT's example, the Council of Australian Governments agreed to a National Strategy on Energy Efficiency which includes requirements for the disclosure of energy efficiency for residential rentals, along with disclosure of greenhouse gas and water performance. 59 As part of this effort, a Residential Building Disclosure Programme is being developed. Australia therefore points to information measures as a path ahead. In the ACT there is growing experience of their use in the rental market.
Viii unitEd kingdom
In the United Kingdom, energy performance certificates are a compulsory form of information disclosure, pursuant to a European Union Directive. The
Energy Performance of Buildings (Certificates and Inspections) (England and Wales)
Regulations 2007 apply to dwellings and certain other buildings.
61 When a building owner is selling or renting out a building, he or she must supply a current energy performance certificate, without charge. The certificate, valid for ten years, is produced by a qualified assessor who inspects the dwelling as to construction, insulation, heating and ventilation. (Multiple-unit buildings may be reviewed together.) The builder of a new or refurbished house must obtain a certificate for it. The certificate rates the building on a scale from A to G, so that the prospective tenant or buyer can compare it with other properties. It estimates the costs of lighting and heating the property. It recommends specific measures to improve the rating of the building, with indicative costs and likely savings. It is limited in accuracy, in being derived from modelling the performance of a building of a given size, shape, orientation and materials; and it does not use invasive inspection techniques. A different requirement, for certain publicly-owned buildings, is a display certificate, which discloses actual energy operation ratings, including use of fuel.
Going beyond energy performance certificates, the United Kingdom has had a variety of incentive schemes to improve the quality of its housing stock generally. Deal is a financing framework, using private funds to pay for fixed improvements for the energy efficiency of households and non-domestic properties. The financing, from a Green Deal provider, can be obtained for energy efficiency purposes after evaluation by an accredited Green Deal assessor. The funds are repayable only from the energy bills for the property, under an arrangement with the energy suppliers. The householder is not liable otherwise, so that the obligation to make repayments runs with the land rather than the individual. If all goes well, the repayments are outweighed by the energy savings; indeed the 'golden rule' is that the expected financial savings must be greater than the costs attached to the energy bill.
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The landlord-tenant problem has plainly been a major driver in the design of the Green Deal. Landlords will face no capital costs, and the repayments will come out of the tenants' energy bills. However the Energy Act goes further, and requires regulations to be made -to come into effect by 1 April 2016 -that a landlord of a domestic private rental property may not unreasonably refuse the tenant's request to make energy efficiency improvements funded by a Green Deal plan or a like mechanism. 64 The Act goes even further on 1 April 2018, by when regulations must be in place to prohibit the landlord of a domestic private rental property that falls below a prescribed standard of energy efficiency (as demonstrated by the energy performance certificate) from letting the property out until energy efficiency improvements have been made. 65 The intention is for the minimum standard to be set at E on the A-to-G scale. However, this requirement is limited to improvements that can be funded by a Green Deal plan or equivalent, so that there are no capital costs to the landlord; if all possible Green Deal improvements are made but still do not bring the property up to the E standard, then it may be let out anyway.
The Green Deal has been criticised as regressive, complex, unattractive to consumers and likely to reduce the amount spent on insulation.
66 It may not be well-targeted at the needs of the poor. It contains no element of subsidy for retrofit works. It may not be effective in reaching low-adoption households such as private renters. The rate of interest to be paid on the improvements may turn out to be higher than mortgage rates, which will be unattractive to house owners, and, if to run long into the future, may depress the value of a house. The finance companies may lend selectively, only on the most inefficient houses, in order to obtain adequate returns. The scheme requires elaborate administration and regulation of the work of the financial providers, assessors and energy companies; it is legally complicated. It is technically complex in estimating the annual energy savings from different retrofit packages.
As part of EU requirements, the United Kingdom experience therefore shows the way ahead for Australia in energy information disclosure. Once the Green Deal is fully under way, it will also provide insights into a determined effort to bring energy efficiency improvements into rental accommodation.
ix PoLiCy oPtions
With a clear picture of the present state of New Zealand law, and with the benefit of comparisons with two other countries, it is now possible to evaluate some options for policy change and law reform.
A Ordinary Energy Efficiency Schemes
Initially, an important general point should be made: that ordinary energy efficiency schemes that are aimed primarily at owner-occupiers must also, as far as possible, be made accessible to landlords and tenants. Some schemes may be better than others; it is said that the South Australia Residential Energy Efficiency Scheme is just as likely to be taken up by tenants as by owner-occupiers. 67 This accessibility of general measures to landlords and tenants should be high on any New Zealand policy agenda. In addition, modifications to the ordinary rules of tenancies seem necessary. Tenants may need the right to remove energy efficiency installations that become fixtures, or compensation where that is impossible.
B Public Housing
If we proceed on the assumption that we wish to improve energy efficiency in rental accommodation with the minimum of complexity in law reform, then the simplest option of all is to improve public housing. No law reform is required: only funding. Four per cent of New Zealand housing is social housing provided by the Housing New Zealand Corporation. 69 Its legislation requires it to exhibit a sense of social and environmental responsibility, but only in giving effect to the Crown's social objectives in a businesslike manner. 70 (Otherwise, it is subject to the general law of residential tenancies, just as are private landlords.) The present Crown social objectives are silent on habitability, but the Corporation states that its role is to provide safe, warm and dry homes for people in the greatest need. It identifies an urgent need to reconfigure the state housing portfolio, in part because of houses that are in poor condition.
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It intends to insulate every state rental property where practicable, 72 and in recent months the Energy Efficiency Retrofit programme has effectively reached this target.
C Housing Improvement Regulations
The next simple option, needing no change in the law, is to use the Housing Improvement Regulations 1947 (NZ) more vigorously. Non-governmental organisations concerned with poverty, health and tenants' rights need not wait for the government. Publicity and training would increase the willingness of local authorities and Tenancy Tribunal adjudicators to enforce the duty to provide housing free from dampness. A higher profile for the Regulations may bring on scrutiny and criticism along with better outcomes for tenants, but a policy review would probably be no bad thing.
D New General Requirement for Protection from Heat Loss
A policy review of the Housing Improvement Regulations could produce a requirement that houses be free from undue heat loss, as the parent Act allows for. 2012-2015, 22, 38. non-quantified requirement could provide a minimum standard, capable of being applied in the most serious cases. Courts and tribunals are accustomed to applying general standards, such as reasonable fitness for purpose, in a common-sense manner even if an engineer might ask for something more exact. 73 The prescriptive and oldfashioned character of the Regulations would be a problem in any effort to amend them; it is very likely that a policy consensus would be for something better, and that could mean delay. It would be a pity if the quest for perfect regulations becomes the enemy of the good.
Alternatively, a new modern requirement could be devised that residential rental accommodation be free from heat loss and dampness. While this rubric from the Health Act seems workable, the obligation could be expressed as an obligation to provide the premises in a state reasonably capable of being maintained warm and free of damp at a reasonable expense. It could be incorporated in section 45 of the Residential Tenancies Act 1986 (NZ); that specific Act would be a better fit than the broad Consumer Guarantees Act 1993 (NZ) or the construction-oriented Building Act 2004 (NZ). 74 Another option is for a 'minimum energy performance standard'
('MEPS') under the Energy Efficiency and Conservation Act 2000 (NZ)
. MEPS lend themselves to technically-specific requirements, and are in effect in New Zealand for various appliances. The Act authorises the government to make MEPS for 'energyusing products and services, including all vehicles', which is probably too narrow to include dwellings, so that an amendment is needed. 75 A MEPS for rental housing would require technical work but seems to deserve active examination.
Perhaps the most active or most restrictive law reform would be to impose a new general requirement but then to require periodic inspection to verify compliance. It could be a building warrant of fitness. 76 As noted, energy performance certification
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A very different approach is minimum heat rules made by many municipalities in the United States and Canada, where the provision of heat is more essential, but also where many rental dwellings are in multi-unit buildings. For example, City of London, Ontario, Vital Services By-law, PH-6, s 3.4: between 15 September and 15 June the landlord must maintain a continuous supply of heat to a rented unit so that a minimum temperature of 20°C shall be maintained, 6 am to 11 pm, 18°C at night. with prescribed performance minima is to be introduced in the UK from 2018. It will be a considerable challenge, and it is not surprising that a considerable lead-time is planned; but it shows what a determined effort to improve building performance would look like. It would not be unduly intrusive but it would put pressure on the owners of poor-quality housing.
E Information Disclosure
Less intrusive are information disclosure mechanisms. The British energy performance certificate, and the Australian building energy efficiency certificate, only require that performance be measured and disclosed. They increase the amount of information available to a prospective purchaser, or (in the future) a prospective tenant. Better information reduces transaction costs and enables purchasers more accurately to price the energy efficiency aspects of a dwelling; so information disclosure is arguably compatible with the free play of market forces. 77 An information disclosure regime should be pursued. It does require a complex technical framework for assessors to make accurate and meaningful ratings. It also requires attention for the tenants at the bottom of the market who may not have the luxury of turning down rentals with poor ratings.
Nonetheless, we should be open to the power of information to bring about change. One promising information measure is a website for information about the quality of rental accommodation, for the benefit of prospective tenants. It needs no formal regulation or law reform at all. 78 The information on a website could be the result of a detailed assessment, or it could be a quicker and cheaper walk-through assessment checking for basics such as insulation in the ceiling, insulation in the crawl space, double glazing, lack of visible mould and so on. Cheaper still would be reports of consumer satisfaction: the entries by tenants about how they found the place, in the same way as tourists report their experiences in travel adviser websites. 79 This would be less reliable information, perhaps, but better than no information at all.
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There is of course a great deal of evidence that conventional market explanations of conduct are inadequate in relation to energy efficiency: Brown, above n 6.
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A website of this kind is a form of 'decentred regulation' which can be understood as regulation, but not state regulation. See Julia Black, 'Decentring Regulation: Understanding the Role of Regulation and Self-Regulation in a "Post-Regulatory" World ' (2001) 54 Current Legal Problems 102. 79 In the travel industry, for example, a useful website for condominiums or units is <https://www. condoadvisory.com>.
One website with basic information is the Student Tenancy Accommodation Rating Scheme ('STARS'), sponsored by Dunedin City Council, the University of Otago and Otago Polytechnic. 80 Ratings are made from landlord answers to a questionnaire about fire safety, security, insulation, heating and ventilation, and general amenities. There is no complaints system for objections to ratings, but there is an audit process. Such rating systems allow the landlords of good-quality premises to differentiate them from poor-quality housing and segment the market. There could be benefits for landlords in higher rentals and higher occupancy rates, and benefits for communities and institutions in a good profile for their city and in health benefits for its residents. Such information systems pose consequential legal issues, such as the rights of tenants to bring in building assessors and publish the assessment on the web, and to report their own opinions without suffering eviction or legal action. Once again, we must note that such systems may do little for the most vulnerable tenants. Nonetheless, they provide a path for concerned landlords, tenants and citizens to take action themselves.
x ConCLusion
Thus, a range of policy options exists to deal with the unsatisfactory aspects of the law of residential tenancies in respect to energy efficiency: some options for more vigorous use of the existing law and of information-sharing possibilities, some for changes of the law with varying degrees of complexity and departure from the status quo. The present law in New Zealand, as in a number of other jurisdictions, needs reform in order to meet energy policy and climate change objectives, and, no less importantly, to improve human health and well-being.
